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CRIMINAL CODE AMENDMENT (RACIAL VILIFICATION) BILL 2004 
Second Reading 

Resumed from 26 October. 

HON RAY HALLIGAN (North Metropolitan) [12.02 pm]:  When enacting legislation, members should always 
ask themselves whether the proposed laws will protect members of our community - notwithstanding that their 
numbers may be small - or remove any rights that are considered fundamental by most.  In their consideration of 
the Criminal Code Amendment (Racial Vilification) Bill 2004, which is currently before the House, members are 
being asked to find a balance between the two.  Often that is not an easy thing to do, and it is inevitable that a 
number of people will be disappointed with the end result.  In situations such as this it is often the will of the 
House that a Bill be referred to a committee so that witnesses can be called and informed reasoning can be 
presented to the House in the form of a report, which can then be debated.  Frequently members feel comforted 
by that process knowing that all that could have been done has been done, and that the legislation passed by this 
place is likely to achieve the outcomes expected without imposing undue limitations on the way we live our 
lives.  It may well be that the Government will suggest that the community consultation it initiated in August this 
year by way of a booklet entitled “Racial and Religious Vilification, Consultation Paper, August 2004” fulfilled 
that role.  I am not sure that it did.  That so-called consultation paper was issued in August this year.  
Submissions were to close on 3 September, but I understand that that date was extended to 1 October.  However, 
the Bill was introduced into the Legislative Assembly before stakeholders could put forward a position and 
before the Government had time to analyse those submissions and develop its position.  Yet again, the 
Government has used a ham-fisted approach to a very serious situation so that it can say that it has been able to 
fulfil yet another election promise.  The Government has said, “Don’t worry about how long this legislation has 
taken; we have had more important matters to bring before Parliament, including the gay and lesbian 
legislation.”  What this Government has said to the ethnic community is that it will just have to wait.  At the last 
minute it nearly missed the boat, so it created the sham of so-called consultation.  The booklet refers to religious 
vilification and explains that it was not new and that it still exists today.  However, the Attorney General has 
placed religious vilification into the too-hard basket.  I believe he said it was difficult to find words that would 
not infringe upon the rights of certain individuals and groups.  A number of religious groups are not in 
agreement with the Attorney General, who has virtually pushed their considerations aside.  I will not go down 
that path.  The legislation before us does not contain references to religious vilification.  It is up to the Attorney 
General to explain to religious groups why their wants have been ignored by this Government.  They could also 
ask the same question of their champion and our good-news Premier, Dr Gallop, who has provided no good 
news on this occasion.   

The Bill before us seeks to amend chapter XI of the Criminal Code, which deals with racial harassment and 
incitement to racial hatred.  The Bill will broaden the application of and increase the penalties under the existing 
provisions.  It will also introduce strict liability offences, including defences for those offences.  Certainly no-
one on this side of the Chamber disagrees with appropriate increases in penalties for some of the issues that the 
community has had to deal with over the past number of years.  This Bill provides for three new terms.  One is 
“animosity towards”, which is a broader term than the existing reference to “hatred”.  The word “harass” is 
defined in the Bill and a member of a racial group now includes a person associated with a racial group.  In 
recent times, Perth has been subjected to anti-Semitic, anti-African, anti-Asian and anti-refugee graffiti in 
suburbs such as Menora, Mt Lawley, Bayswater and Winthrop.  Much of what has happened can be traced to the 
Australian Nationalist Movement and to Peter Joseph van Tongeren and his cohorts.  That miserable group of 
misfits uses the cover of night to intimidate and terrorise its targets.  These unfortunate individuals have taken 
harassment a step further by firebombing restaurants and creating feelings of terror in the minds of those who 
have been subjected to such mindless and senseless acts.  We should consider those of advanced years who have 
lived through the horrors of Nazi occupation or those with young families who, through the reflections of 
relatives, know of the horror that millions of people have experienced over many years.   

Just how long has this been going on and how do we describe what it is we are asked to legislate against?  A 
publication by the Anti-Defamation Commission called “ADC Special Report” refers to a publication called 
“Racism: A Short History”, written by George M. Fredrickson, a Professor of United States history at Princeton 
University.  The publication states in part -  

In his highly engaging book, Racism: A Short History, Princeton University’s Professor of United 
States History, George M Fredrickson, undertakes a historical survey of one of the major factors 
underlying this growth in overt manifestations of hate, namely, racism. 

. . .  
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According to Fredrickson, racism exists where differences are regarded as innate, indelible and 
unchangeable.  But there is a second element underlying his conception of racism and that is power. 

It is believed that Fredrickson - 

. . . believes that racism is an essentially European phenomenon . . . It arose in Spain in the 15th century 
in the wake of suspicions about the genuineness of the conversos--Jews (and Muslim Moors) who had 
converted to Catholicism to avoid growing discrimination and, ultimately in 1492, mass expulsion. 

. . .  

But it was only in the late 19th and 20th centuries that Fredrickson’s two elements of racism--difference 
and power--were most completely conjoined.  In the United States between the 1890s and 1950s, in 
South Africa between the 1910s and 1980s, and in Nazi Germany between 1933 and 1945 and 
culminating in the Holocaust, racism became modernized through becoming legalized.  Fredrickson 
describes these as overtly racist regimes. 

. . .  

In his last chapter, Fredrickson speaks to what has been recognized by other contemporary students of 
racism . . . for some time, namely, that there is another form of racism, This racism, a racism grounded 
in perceived insurmountable cultural differences between groups, is referred to as “new racism.” 

. . .  

Unfortunately, despite the twentieth century campaign against biological racism and the investment in 
applied rationality, “old racism” remains a much more virulent force than Fredrickson suggests and 
seemingly expected.  Thus, many of the hate crimes referred to at the beginning of this review are 
driven not only by new racism but old racism as well. 

. . .  

. . . Fredrickson’s book also reminds us that harmonious living in the constant presence of difference 
requires ongoing vigilance by civil society and governments against any effort from any quarter that 
seeks to attribute differences between human groups to supposedly permanent and ineradicable factors. 

That puts on the record from one person at least a history of racism that we know has existed for some 
considerable time.   

I refer now to another publication from the Australian Institute of Criminology, “Trends and Issues No. 79”, 
which refers to regulating racial hatred.  It states - 

Racial vilification is a compendious term which has been used to describe “all acts, conduct, 
behaviour or activity involving the defamation of individuals and groups on the ground of their colour, 
race or ethnic or national origins, as well as those which constitute the incitement or stirring up of 
hatred or other emotions of hostility and enmity against these individuals and groups” . . .  

. . .  

Such claims in Australia are frequently (although certainly not always) based on two arguments.  The 
first is that racial vilification is no worse than any other form of vilification and leads only to “hurt 
feelings” involving no demonstrable harm.  An increasing body of research, however, has identified the 
real damage which may be caused by such behaviour.  The recent work of critical race theorists, in 
particular, suggests that such behaviour is harmful not only to individual victims but also to the specific 
ethnic community targeted and thereby society as a whole.  The cumulative harm of racial vilification 
serves to silence and subordinate minority ethnic groups, minimising their participation in society, 
affecting educational outcomes, career choices and life chances . . . Not only does racial vilification of 
itself cause substantial pain but many argue that it also creates a climate in which more serious racist 
violence is likely to be carried out. 

The second argument is that in tolerant societies such as Australia, there is no real need for such laws. 

. . .  

The choice of an appropriate and effective regulatory regime is, however, problematic.  Some suggest 
that law is unable to achieve attitudinal change.  They argue that the best way to oppose racist views is 
by tolerating their expression, which are just symptoms of underlying problems . . . and destroying them 
in rational debate rather than allowing them to “fester underground” and be disseminated anonymously 
. . .  
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That is the type of argument that others have tried to bring to this debate.  That is, it is extremely difficult, if not 
impossible, to get inside a person’s head and to change his attitude once that attitude is ingrained.  A perfect 
example of that is Jack van Tongeren.  He was put behind bars for some considerable time.  It has been 
suggested that he learnt nothing from his incarceration and that he has in fact perpetrated other acts of what some 
have called suburban terror.  I am not sure how we can legislate against the type of racism to which I have just 
referred with this legislation.  That is why I said earlier that this may well have been a situation in which a 
committee could have produced a report over a reasonable period through considerable consultation with the 
community at large, and not only the ethnic community.  Racial vilification is a two-way street.  I quote from the 
so-called “consultation paper” the Government released in August 2004 that outlines how over time different 
groups display racism that is described as cultural racism.  The booklet reads on page 8 - 

. . . an ethnicity that is not Anglo-Celtic, religions not of a Judeo-Christian tradition, or skin colour that 
is not white, can become targets for the manifestation of racist behaviour. 

That looks at things from one side of the coin only.  I fully understand that it happens.  However, it also happens 
in the reverse.  We who happen to be Anglo-Celtic and have a skin colour that is white can also be subjected to 
racial vilification.  The mindset of quite a number of people is that racism is all a one-way street.  That is not 
true.  Therefore, it is particularly important that the legislation passed in this House covers all situations, not just 
one.  The Government is here to govern, and we are here to legislate, for all Western Australians, not just a 
minority group.  Therefore, the legislation must fit all circumstances.   

This is a very complex issue that has been around for centuries.  As I said before, the Government has provided 
the community with a booklet that the Premier said was for all Australians.  In his foreword to the booklet, the 
Premier said -  

I encourage all Western Australians to take this opportunity to provide input into this process and assist 
Government to identify the most suitable legislative model for our State and for all Western 
Australians.  

Certainly, a number of options are provided in the booklet.  Nevertheless, we know now that legislation was 
presented to Parliament prior to the closing date of submissions.  Therefore, one can only conclude - it is not an 
unreasonable conclusion - that the Government knew the exact wording of the Bill irrespective of the 
submissions it received.  The Government had already decided.  Why did it decide in haste?  We all know the 
answer: an election is coming up and the Parliament will be prorogued, and this Government would not be able 
to say that another election promise had been met if this legislation were not passed prior to prorogation.  It is a 
most unfortunate situation, because this is a very serious matter that cannot be swept under the carpet but must 
be dealt with.  I am no lawyer, but after reading the debates in the other place I find that there is an enormous 
amount of legislation covering any number of the situations that this Bill is providing for.  I can understand why 
people of ethnic origin would want something with which they can identify and - for want of a better term - call 
their own.  They want to be able to point to this Bill as dealing with the situation in which they find themselves.  
However, hostility against an individual or group has tended to become a way of life in Australia.  Children learn 
from their parents and go on to develop their own hostilities during their lives.  If we really gave some thought to 
this, and went back into history, we would see that this is considered normal and, in some instances, it is 
encouraged.   

Hon Kim Chance:  Especially during the football season! 

Hon RAY HALLIGAN:  Exactly - that is what I was about to mention.  The Leader of the House is absolutely 
right.  It is a matter of being unable to identify what is acceptable and what is not.  Often it is a very difficult line 
to define and follow.  However, as the Leader of the House has said - stealing my thunder - in our sporting arena, 
when our teams are playing against other countries it is a matter of win at any cost.  I will refer to the matter of 
local competition in a moment.  Players and spectators alike encourage others to harass and show animosity 
towards people from other countries.  We tend to categorise rather than individualise.  As we know, in English 
soccer, hooligans will often incite violence towards the members of the other team.  Thankfully, that does not 
occur in Australia.  My point is whether this behaviour would be viewed as infringing the amended Act should 
this Bill pass through the House.  If that is the case, and because everything in this Bill will be in the Criminal 
Code, will more police be assigned to sporting events to be on the lookout for breaches of the legislation?  The 
mind boggles.  Where will it start, and where will it finish?  It is no easy task.  There is a similar situation in 
local competitions.  What about sledging?  As I understand it, quite often some things that are said can be 
hurtful, or at least are perceived to be hurtful by the person on the receiving end of the sledging.  Quite often 
those people give as good as they get.  We again have this problem: if one side decides to take it forward, will 
they be caught by this legislation?  Are they likely to be prosecuted?  Is the Leader of the House in charge of this 
Bill?   

Hon Kim Chance:  I am indeed, because it is the Premier’s Bill.   
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Hon RAY HALLIGAN:  I thank the Leader of the House.  He will be able to correct me if I am wrong, but I 
understand that it is a requirement that the subject of the vilification be a group or race, as distinct from 
individuals.   

Hon Kim Chance:  Yes.   

Hon RAY HALLIGAN:  In the past, certain people have suggested that they were vilified during Australian 
Football League matches.  As far as I am aware, no-one was taken to court - no legislative or criminal process 
was involved.  Instead, the people involved were brought together to try to overcome their differences.   

Hon Kim Chance:  That would be a good example to tease out in the committee stage, because I suspect that the 
answer I will give you is that there have been occasions when racial vilification in that context would be caught 
by this legislation, even though it was directed only at an individual.  Perhaps the committee stage is the right 
time to deal with that issue.   

Hon RAY HALLIGAN:  I thank the Leader of the House for his comment.  I would very much like him to tease 
out that example during the committee stage, because it concerns me greatly.  I believe that we can, with very 
little discussion, agree upon the parameters of the circumstances in which this legislation will be able to assist.  
However, the other issue associated with providing legislation of this kind is that some might want to broaden 
those parameters, and we could end up with vexatious litigation and the like.   

Hon Kim Chance:  That is why it is important to have the debate around that issue in this context.   

Hon RAY HALLIGAN:  I agree.  It is particularly important that it be drawn out.  A lot of what we are talking 
about is in the minds of people.  The difficulty arises when we try to get inside people’s heads to say that this is 
not the way in which they should be thinking.  In quite a number of instances it is a case of trying to teach an old 
dog new tricks.  Some situations come directly to mind, such as our ex-service personnel who are old enough to 
have experienced war and who may have been prisoners of war.  Such people have certain thought patterns 
because of what they went through during times of war.  They tend to retain those thought patterns.  Those 
people could well be caught by this legislation, and probably would be.  During World War I when the allied 
troops dug in in France, the Kaiser apparently called them “that contemptible little army”.  We are talking about 
a group.  Of course, they were then known as the Old Contemptibles.  During the Second World War there were 
the Rats of Tobruk.  The point is that both those groups wear those names as a badge of honour.  They know the 
literal meaning of those terms, but they turned that around.   

Hon Kim Chance:  Even though Field Marshal Rommel dubbed the Australians at Tobruk “the Rats”, he was not 
referring to them as rodents; he said they were trapped like rats.   

Hon RAY HALLIGAN:  Yes, trapped like rats.   

Hon Kim Chance:  He didn’t actually call them rats.   

Hon RAY HALLIGAN:  The point was that they were still in a situation in which they could be compared with 
rats.  He also felt that they would not be able to get out of that situation.  A lot of these things can be turned 
around.  There is a positive, or it can be made into a positive, rather than continually looking at it as a negative.  
It is up to the individual to do that.  I am not denying that.  We cannot expect individuals to do that, but it is very 
handy that people be capable of doing it.   

Of course we all know what the term “bastard” means.  Quite often it is used between two people who may not 
see eye to eye.  In one instance it can be accepted as an endearing term, depending on the individual who 
receives it, and in another instance a person is likely to get a bunch of fives if he calls someone by that term.  
Often it is not the words themselves that create the problem; it is the way they are accepted.  I do not know how 
we can put something like that into an Act of Parliament.  I think it will be extremely difficult.   

I have mentioned some of this before, so members should please bear with me.  I spent some time in Papua New 
Guinea.  There were indigenous people there who, because of their culture, lack of education and, by our 
standards and our definition, lack of sophistication, were called many derogatory names.  There is no doubt that 
people from other countries, not just the Anglo-Celtic who were in Papua New Guinea, felt similarly about the 
indigenous people of Papua New Guinea.  They would point the finger at certain parts of their culture.  Cargo 
cult is one part of their culture whereby they believe that their ancestors have gone to heaven.  When they saw 
planes arrive full of all worldly goods, they immediately thought it was their ancestors sending it down to them.  
Why not, if that was their belief?   

Hon Paddy Embry:  It didn’t hurt anybody.   

Hon RAY HALLIGAN:  It did hurt someone, because they believed it was theirs.   

Hon Kim Chance:  I have heard of sillier religious theories.   
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Hon RAY HALLIGAN:  However, there was some logic to their thinking.   

Hon Kim Chance:  I agree.   

Hon RAY HALLIGAN:  We believe that our ancestors have gone to heaven.  In that case a plane just appeared 
out of nowhere, out of the clouds, and landed in front of them and all these things came out of it.   

Hon Kim Chance:  All the good stuff.   

Hon RAY HALLIGAN:  I had a dream last night and my ancestors said that they would send me something, and 
here it is.  I had no idea what it might be, but it has now manifested itself.  Cargo cult was quite strong there.  Of 
course sorcery was another problem.  Again, like Europe, mainly older women were identified as sorcerers.  
Some men were identified as sorcerers, but it was mainly older women.  When something went wrong, they 
would blame the sorcerer.  It was likely that that so-called sorcerer would then pay with his or her life.  They 
also had a system of payback.  Payback, unfortunately, is abhorrent.  It comes back to whose turn, and I will 
explain this a little.  Between warring tribes, if someone is dispatched, usually with a bow and arrow -  

Hon Paddy Embry:  Permanently.   

Hon RAY HALLIGAN:  Yes, permanently.  If someone is dispatched with a bow and arrow or an axe, that is 
remembered by that person’s tribe and family.  When the opportunity presents itself - that opportunity may be 10 
years hence, and unfortunately sometimes only a child may be involved - that memory comes flooding back, and 
the people say, “It’s now our turn to have one of yours”, and so that person is dispatched.  That tribe will then 
use its culture by way of payback to look for another opportunity to take one person from the opposing side.  
That is most unfortunate, because they are categorising and saying, “Don’t worry about the perpetrator.  You just 
belong to and are one of that tribe, so you are as culpable as the person who did it.  Therefore, we have every 
right to take anyone from that tribe, and that appeases us.”  That was the thinking. 

Hon Paddy Embry:  Would they consider it almost a duty rather than personal revenge?  As part of their culture, 
is it almost a duty, or is that overstating it? 

Hon RAY HALLIGAN:  I think it might be overstating it a little to say that it is a duty.  It became a duty only 
when people came together and raided the other village, and they might have killed more than one person.  I 
spoke earlier about the possibility of a young child being the unfortunate person to receive that attention.  That 
was purely opportunistic; the opportunity just presented itself.  A person may have gone down to the river and 
been a number of kilometres from his village.  Suddenly, there was a child who he knew was from the village 
that had perpetrated the so-called injustice upon his group, and that is where the payback came in.  However, I 
am talking about a culture that is thousands of years old.  Many people in Papua New Guinea who were from 
other countries looked down their noses at those indigenous people and, as I said, called them an enormous 
number of derogatory names because of that culture.   

In our own situation, I believe there are some comparisons.  I spoke about the cargo cult.  Although the people 
were subsistence farmers and had to make sure they had something to eat, they were still looking for that gold at 
the end of the rainbow - here it comes out of the sky!  What do we do?  We gamble.  We go to the races and put 
our pay packet on four-legged animals over which we have absolutely no control, and keep our fingers crossed.  
We buy lotto tickets and say, “This $15 million is mine!”  We are no different.  For all our sophistication, we are 
no different.  We just call it by different names.   

What about sorcery?  Who worries about ladders and walking under them?  Who worries about black cats?  Who 
buys lotto tickets on Friday the thirteenth?  We are no different, for all our sophistication.  What about payback?  
Although we do not kill people, hopefully, our thought processes are very similar.  We categorise.  We say, “One 
bad, all bad.”  That is part of the reason for the Bill before us today.  We do categorise, and that is why I am 
concerned about whether it is an individual or groups.  However, we are no different from those people, who are 
most definitely uneducated in comparison with what we have been able to provide for ourselves and our 
children.  It does not mean they are unintelligent; in fact, they are highly intelligent.  They just walk around in 
very little clothing, but in Papua New Guinea I found I could talk to many of them.  For example, I was working 
for the South Pacific Brewery, which meant I had to visit a number of establishments - watering holes, for want 
of a better term - and in one bar I went into I was the only white person there.  I struck up a conversation with an 
indigenous person and we talked in general for some time.  It reached the stage - I cannot recall exactly how we 
reached the situation - when I said to him, “Look, if I don’t like you it is because I don’t like you as an 
individual; it has nothing to do with your colour or race; it is just you.”  He accepted that.  He accepted that 
because something else happened that proved it to me.  As we were talking, a bit of a fight occurred on the other 
side of the bar between two indigenous people.  One of them seemed quite drunk and started to glare at me 
because I was the only white person in the bar.  He had already knocked another bloke down to the ground and 
he was looking for somebody else to have a go at.  The chap I was drinking with said, “I think it might be time 
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that we left,” because he was awake up to the situation.  I met many people in Papua New Guinea so, of course, I 
was dealing with indigenous people all the time.  They all had the same attitude; that is, they were comfortable 
with a person who was open and honest and spoke only about whether he liked them as individuals, and they 
may not have liked me either.  I did not go around saying I was a racist, because I was referring only to 
individuals and not to those people collectively.  Unfortunately, we in Australia often take a collective attitude; 
we often talk about one and mean all.  That is unfortunate and it should not happen. 

I am not sure whether this Bill will provide what not only the Government expects but also those people the 
Government and the Parliament are trying to help.  The Attorney General has already said that racial vilification 
is not on the agenda at this time and that it is too difficult to find the words that will draw a line in the sand to 
assist all parties.  I think a similar situation will apply with this Bill.  We will have a debate during the committee 
stage about the penalties, and about the 14 years, which debate has already been taken up in the other place.  I 
am not sure that a great deal was resolved, at least not in the minds of some of the members, but it is a concern.  
We need legislation that will protect everyone in this State, not just a few.  I am not so sure that we are going to 
be able to achieve that.  The unfortunate part is that there could be unintended consequences if we do not think 
this through.  It may be to the extent that we are again abrogating our responsibilities and leaving it to the 
judicial system.  If we are to have in the backs of our minds that the judges will decide, that is wrong.  To 
provide judges with a range of options is something I can live with.  However, to come up with wording that is 
somewhat ambiguous or far too broad and catches people who are not deserving of being caught is something 
that any thinking, fair-minded person knows is not right.  We should not leave it to the judicial system to make 
that decision. 

I must admit that I have received letters from very few people.  It is one of the arguments about this legislation.  
Very few people seem to be overly concerned with introducing legislation of this kind, particularly if in the 
minds of some it appears to be the wrong type of legislation.  The few letters I have received deal mainly with 
religious vilification.  That appears to be the greatest concern.  As we all know, Muslims and Sikhs are, 
understandably, very concerned about the harassment they are receiving. 

The publication I referred to earlier could have a number of names.  It could be called a consultation paper or 
booklet.  The document that the Premier released in August this year has been designed, to a great extent, to take 
people down a particular path.  That is most unfortunate.  People have not had the opportunity to put forward 
different views.  I am not aware of this Government having put forward any information about the submissions it 
has received.  Are we to just accept that the Bill before us reflects the analysis of those submissions? 

Hon Kim Chance:  I will cover that in my response.  The absence of religious vilification provisions in this Bill 
is one example of the Government listening to what it was told. 

Hon RAY HALLIGAN:  If the Government listened, I am not sure to whom it listened.  Some of the people 
writing to me have suggested there had to be something.  As I said earlier in the piece, I am not denying that 
some people will be disappointed. 

Hon Kim Chance:  It is very hard. 

Hon RAY HALLIGAN:  Of course it is hard.  If we know nothing else, members in this place know that we 
cannot please all the people all the time.  We are fully aware of that.  With an issue and Bill such as this, it is 
important that the Government place itself in a position so it can respond and explain to people why it is going 
down a particular path and not another.  That is important in itself.  As I said earlier, the Government is aware 
that this is a very serious matter.  People are very concerned.  I was going to read to this House what was said by 
some members in the other place.  However, I will not bother; there is plenty in Hansard.  One story concerned a 
74-year-old lady who had personal experience of racial vilification in Europe during the Second World War.  
She had seen things that, no doubt, she had hoped she had eradicated from her mind and would never see again.  
Suddenly there it was, confronting her again.  It must have concerned her very greatly.  There are many people 
such as she.   

I have also mentioned the large number of Muslims and Sikhs, in particular, who have very grave concerns about 
the fact that no legislation is coming forward that would assist their situation.  The Premier has probably created 
a rod for his own back with this publication and by going down the path of wanting people to express their 
concerns, in the Premier’s words, to identify the most suitable legislative model for our State and for all Western 
Australians.  It sounds wonderful in theory, but it is only the start of the process.  We needed to take some 
considerable time if we were to get it right, so that we could safely say that a major proportion of the people, 
which to me would need to be eight per cent, accepted the legislation that was to be brought through this place 
and was to become law.   

Will we have something that is workable?  The legislation will work but whether it will create the atmosphere of 
harmony I do not know.  We need to work on that.  We need a situation in which people can comfortably sit 
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back and say that they are quite happy with other people going down a particular path because it does not worry 
them, concern them or impinge on their rights.  Getting inside a person’s head will be extremely difficult.  Will 
there be an education process of some description?  There will need to be.  It would be the major component of 
anything that is likely to cause change in our society.   

We will always have the likes of van Tongeren.  That is a fact of life.  We need to isolate them, and certainly 
they are isolated at the present time, which is fine.  We need to incarcerate them if they do the wrong thing.  We 
need to put them away for a very long time.  We already have the laws that will allow us to do that.  I believe 
that if the van Tongerens of this world start to express rather than display what we will term racial vilification, 
the best thing we can do with a bloke like that is to totally ignore him and isolate him, so that he is only talking 
to himself or to the few idiots with whom he surrounds himself.  I would suggest it needs to be the same for 
anybody else who wants to follow the likes of van Tongeren.   

We certainly need an educational program.  As with regulations - we do not know until the regulations arrive 
what will be in them - the Bill is one thing, and we can agree to the Bill, but I do not believe that this Bill will 
provide the outcomes that we are looking for.  We will have to have this educational program that needs to start 
at a very early age.  However, I am not sure that the Bill even makes mention of that.  I believe it needs to do so.  
I am concerned about using only the big stick approach.  Page 8 of the booklet refers to forms of racism that 
include name calling, ridiculing, or making jokes with racist connotations.  There would be no more Irish jokes.  
I am of Irish descent, but they do not worry me.  If I do not agree with people, I do not agree with them.  They 
can think or say what they like but I do not have to agree with them.  The booklet seems to try to cover many 
situations.  People should be able to expect respect and equality. 

Sitting suspended from 1.00 to 2.00 pm 

Hon RAY HALLIGAN:  This Bill is no doubt well-intended.  We on this side of the House certainly share the 
concerns of the Government for those people who have been subjected to abuse, particularly physical violence, 
of their person and/or property.  The Leader of the House mentioned before the luncheon suspension that the 
people who had made submissions to the Government via the consultation paper, particularly on religious 
vilification, had indicated that they did not wish legislation to be enacted.  However, they might have put that in 
a completely different way by saying they understand it will be too difficult, and they might even have identified 
some of the difficulties that they believe are associated with such legislation.   

Hon Kim Chance:  I think the former is not overstating it.   

Hon RAY HALLIGAN:  Again, I think it comes down to sample size.  We could go on with that debate ad 
infinitum.  I wish to read into Hansard a letter that I have received on this issue from a Mr Patrick Grogan of 
Kelmscott.  He states in his response to the consultation paper -  

Australia enjoys the privilege of being a wonderful multi-cultural nation with a diversity of traditions 
from those that have existed since the first days of our indigenous right through to the newest traditions 
that have accompanied our latest friends to arrive on our shores.  But with any new relationship much 
has to be learnt, and, often, compromises have to be made, just as in the marriage of a man and a 
woman.   

The objectives that the Paper might imply the Equal Opportunity Commission and the Office of 
Multicultural Interests have in mind, one expects, are, quite possibly, well intended.  Nevertheless there 
are some serious complications that are most likely to emerge should such legislation be enacted.   

When legislation of this nature is enacted it is important to realise that it is a double-edged sword.   

I know that to be the case -  

Other forms of legislation tend to be more clear-cut and measurable: For instance, if the government 
enacts legislation that imposes penalties for exceeding the speed limit on a road, the authorities can 
measure the speed, determine the extent of the offence and impose a scheduled penalty.  However, 
legislation that seeks to limit one’s capacity to express his or her opinion or thoughts might, itself, be 
tantamount to vilification.   

There is more to the letter, but what I have read provides the minister with the context in which it was written, 
and the type of explanation - if I can put it that way - that this gentleman is trying to give to the Government.   

Hon Kim Chance:  Was the letter written in the context of racial or religious vilification?  

Hon RAY HALLIGAN:  It was written in the context of both.  Inevitably, the two are intertwined, and this is 
one of the difficulties.  One can go down a particular path and find that one treads that fine line into the other 
area.  Again, that is one of the difficulties associated with this legislation.  It also makes it extremely difficult for 
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one to try to go down this path and be so definitive in what it is that one proposes to do and achieve, and to try to 
lock out those other areas.  I am thinking of religious vilification in particular.   

Earlier, I referred to the booklet or the so-called consultation paper put out by the Government that also mentions 
respect and equality.  Another term used by that booklet is “respect and justice”.  As far as I am concerned, 
respect is something that has to be earned.  It is not just there, and it does not just happen; it has to be earned by 
every individual.  Society has certain standards.  If we want people to respect us, we must earn that respect.  I 
could go into quite a long dissertation on that subject, but I will not on this occasion.  I know of people who have 
not even tried to earn respect but have stood up and suggested that it should be a given right.  I am sorry, but 
they are wrong.  Respect has to be earned.  That is very similar to equality.  What is meant by equality?  I 
suggest that it means different things to different people.  Some people believe that if some people can own a 
Mercedes-Benz, they should be able to own one too, whether or not they have the money to do so.  That, to 
them, is equality.  If somebody else has something, they believe it is their right to have it also - not to earn it or 
to find the money to buy it, but to have it.  Again, that is wrong.  Where equality comes in is in the person having 
the right to buy, purchase or procure what it is that others have if he has the capacity to do so.  That, to me, is 
equality.  There is no God given right that a person must possess things that other people have.   

Again, I come back to the education aspect of this legislation.  The Government has quite a job on its hands in 
putting together a training course - what will be contained within that course - and determining how the message 
will be delivered to people.  Quite a few people have been down this path over many years.  I spoke of the “old 
dog and new tricks” scenario, and this Government will have enormous difficulties convincing people that the 
thinking they currently have or the thinking that they may have had for decades is, in fact, wrong.  The 
Government will hit those people between the eyes with a piece of legislation and say that if they do not learn, 
here is the penalty; and the penalty could be 14 years imprisonment.  I do not envy the Government its task; it 
will not be easy.  I do not believe for one moment that the Government believes it can overcome this problem of 
racial vilification as simply as it has indicated it can to certain ethnic groups.  I believe it is wrong to provide the 
message to those ethnic groups that once the legislation is in place, the Government will have done its job and 
those people can sleep comfortably at night.  It would be wrong to provide the message to people that all that 
matters is that the Government has caused certain words to be placed on a piece of paper and they need not 
worry about a person with a Molotov cocktail or a machete because the piece of paper will save them.  I believe 
the problem goes well beyond that.  I want an acknowledgment from the Government that it understands that this 
problem will be ongoing.  As I said earlier, this problem has been around, not just for weeks, months or years, 
but for centuries.  It appears that not a great deal has changed.  We still have not educated people; that is what we 
must do.  We do not have enough jails to incarcerate them all.  It is all very well and good to tell people that if 
they go down a particular path, they could be jailed for 14 years.  I believe the Government will be coming back 
to this place for more money to build more jails if it intends to rely on this legislation alone.  I do not believe it 
can and I do not believe it should rely on it alone. 

Hon Kim Chance:  I don’t believe we are. 

Hon RAY HALLIGAN:  I do not believe the Government should provide a message to the community that this 
is the best thing since sliced bread; it is not.  

Hon Kim Chance:  No, it is a step in a path. 

Hon RAY HALLIGAN:  It is a very small step.  I suggest the other bigger and more important steps are yet to 
come.   

Hon Kim Chance:  You may well be right. 

Hon RAY HALLIGAN:  It is education that will do it. 

Hon Kim Chance:  I am sorry to interject, but I will provide an assurance that the Government does not regard 
the passage of this legislation as the answer to the problem on its own; it is part of the whole answer. 

Hon RAY HALLIGAN:  I appreciate that acknowledgment; that is what I was after.  As we all know, quite often 
it is not until people are aware that legislation has been put in place that they are able to relate to the reasoning 
for the legislation.  I believe that is particularly important.  There is nothing worse than people hearing or reading 
about legislation going through this place and thinking that it does not affect them.  We have already explored 
the possibility that this legislation will affect a number of people.  I have spoken about some of the things old 
soldiers have said and continue to say, for a variety of reasons, and things that people who have been brought up 
in a different culture might say.  I have already made mention of my time in Papua New Guinea.  I have also 
lived in Fiji and Nauru and I have visited other countries too.  In passing I see, hear and read in the local 
newspapers about things that are happening in those countries.  The problem is widespread.  To me the only way 
to overcome it is through an education program - that means going into schools - to make sure that respect for 
other races is learnt at an early age.  I cannot foresee the problem being overcome in a couple of decades.  
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Certainly some program must be started now.  The Government should not expect wonders from this legislation.  
My concern is that some ethnic groups are under the impression that this legislation will be the end of all their 
problems.  I will say to those groups what I have said in this place.  I hope the Government is prepared to go 
down exactly the same path.  We must work together on this issue.  We cannot afford to allow it to be divisive.  
We must work together to ensure that we can stamp out this sort of behaviour, in the full knowledge that it will 
take some time.  We must be able to teach tolerance to young people in our schools.  We must show the people 
who have been subjected to a lot of vilification that we support them, not necessarily through legislation but, as I 
said before, by sending to Coventry people such as van Tongeren who try to perpetuate this type of vilification.  
I am sure they will feel comforted if we show that we are embracing the rest of the community and explain to 
them that we support people who make up our very important multicultural society and that the van Tongerens 
of this world are very much in the minority.  I recall that, following the fire bombing of a Chinese restaurant, 
Richard Tan, the President of the Chung Wah Association, called a meeting in Perth, which I attended, as did the 
Premier, the Commissioner of Police and a large number of Chinese businesspeople.  We talked through that 
incident.  The Premier explained that everyone had our support and I explained that the Opposition felt exactly 
the same way.  The response to that was positive.  The people at that meeting were made aware that that support 
existed, and they were happy with it.  They knew and we knew that the perpetrators had to be punished, and 
something was done.  Other laws also address that sort of offence.  We have a big “safety net” and sometimes its 
use is required.  We have ways and means of addressing these offences.  The people who were subjected to 
vilification in that incident, in the main, wanted and quite possibly needed the support of others within the 
community who were not necessarily of their ethnic origin.  That is what they received.  I have no doubt they 
will continue to receive that support as and if they want it.  Everyone in our society should expect exactly the 
same treatment.  

I have said enough now.  We can flesh out some of these issues in committee and find out why the Government 
has gone down this path, particularly with regard to the penalties in the legislation and what the Government 
believes this legislation will provide in the short, medium and long term.  If the Government accepts that it is 
only a starting point, that is fine, as long as we work together towards the second phase.  The House must accept 
that all parties must work together on this issue.  No-one will have all the answers to these problems.  That is 
why I believe it is very important that we work together and try to find a solution with which we are all 
comfortable.  I suggest that it would be a shallow purpose if the Bill was introduced to allow the Government to 
go about beating its chest and claiming that it had fixed the problem.  If it were, I would say it had not fixed it. 

HON JOHN FISCHER (Mining and Pastoral) [2.20 pm]:  When reading this legislation, I was reminded of the 
sentiment held by many people that, for many reasons, Gough Whitlam has a lot to answer for.  For those 
members who are not aware of that sentiment, many people believe that during his reign Whitlam let loose all 
the do-gooders who were given a free hand to do what they liked and that, as a result, we have ended up with our 
current welfare state.  I have generally listened to that sentiment with a grain of salt - until now.  The Criminal 
Code Amendment (Racial Vilification) Bill 2004 is predicated on the Government’s racial and religious 
vilification consultation paper, which the Premier gleefully announced on 5 August 2004.  It appears that the 
consultation paper results from the State Government’s commitment to implement legal and practical strategies 
to address racism.  Significantly, the Premier’s press release stated, in part, that -  

. . . it was important for the community to provide feedback on the legislative options to ensure that the 
option most suitable to the needs of Western Australians is incorporated in legislation.  

Significantly, the press release did not include a closing date for submissions on the consultation paper.  
However, the consultation paper indicated that the closing date for submissions was Friday, 3 September 2004.  
The web site of the Equal Opportunity Commission now states that -  

Due to numerous requests the consultation period for Racial and Religious Vilification Consultation 
Paper has been extended to Friday 1st October 2004. 

I acknowledge that it is well past 1 October 2004.  Given this, how was the Government able to introduce this 
Bill into the other place on 18 August 2004, which was before the initial consultation period had expired?  It 
certainly seems to be a case of putting the cart before the horse.  I will be interested to hear what feedback has 
been received from the public on the issues raised in the consultation paper.  My view is that both the 
consultation paper and the Bill are final attempts by a Government in crisis to get the benefit of the ethnic vote at 
the forthcoming election.  Alternatively, they can be seen as the last hurrah of some of Gough Whitlam’s do-
gooders before Labor loses the next state election.  The consultation paper is not worth the paper it is written on.  
It is a long-winded and extremely biased whinge by people who are out of touch with everyday Australia and 
who are out to protect their jobs and to bolster their own little empires.  From the rampant discourse in the 
consultation paper, one might be excused for thinking that because no cases have been prosecuted under the 
existing racial vilification laws, which are contained in the Criminal Code, since the early 1990s, those laws 
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must be deficient.  However, there is not one shred of evidence to suggest that that is the case.  It is quite clear 
that this Bill is another knee-jerk reaction to the recent actions of the right-wing extremist leader Jack van 
Tongeren and his cronies.  I am extremely concerned that the proposed amendments to the legislation will 
further restrict our freedom of speech.  In this context, I was very disturbed that the consultation paper implied 
that no right to freedom of speech is embedded in our Constitution, so the authors should get in and have a little 
piece of the action and make it even more difficult for that basic right to be exercised by ordinary Australians.  
By further restricting freedom of speech there is no doubt in my mind that an underground movement or 
movements with similar aims to those of van Tongeren’s movement will be developed.  They will find it easy to 
recruit members because of the State’s attitude to freedom of speech.  Members opposite will no doubt disagree 
with that view and suggest that the proposed legislation will stamp out the van Tongerens of this world.  
However, one method of underground movements is to work quietly, using the homes of their members to 
discuss and plan courses of action.  The proposed legislation specifically allows that to happen by granting 
people freedom of speech in their own homes or in private, as is stated in proposed new sections 77, 78, 80A and 
80B.  Accordingly, I doubt whether the new legislation, if promulgated, will achieve the so-called aim of 
stamping out racial or religious vilification.  One of the cases quoted at page 33 of the consultation paper 
indicates that in New South Wales at least newspapers cannot publish articles about a race of people that 
includes a statement such as “They remain vicious thugs who show no serious willingness to comply with 
agreements.”  

I ask members to compare that statement with comments and observation contained in recent letters to the editor 
of The West Australian.  On 8 September 2004 a letter to the editor states -  

Mecca must now be well pleased with the latest demonstration in Russia by its Muslim adherents 
showing the power of their Islamic fervour.   

Another letter on 21 September by someone referring to a previous letter, states -  

K. Skantzos says “Muslims are a peaceful people”.  Some surely are.  Equally, Muslims can be 
described as intolerant, barbaric extremists with a penchant for violence and terrorism . . .  

Another letter published in The West Australian on 28 September states -  

I am appalled at the brazen threats to Australia issued by the smiling assassin, Abu Bakar Bashir.  . . . 
Killers such as this can never be negotiated with.  These extremists are bringing their fellow Muslims 
into deep suspicion in this country by their insistence that we all become like them - or else. 

Surely these comments and many more like them contained in letters to the editor in newspapers across this State 
will not be tolerated under the proposed new racial and religious vilification regime being promoted in this Bill.  
In other words, people will no longer be able to air their views unless they do it in private.  I believe that is 
absolutely ludicrous.  I do not believe we should allow this farce to continue.  When I was reading through this 
legislation, this next letter to the editor struck a chord with me.  It is from Mr Peter Alcock from Marmion and 
was published in The West Australian on 21 December 2004.  In part, the letter states -  

It seems to me that Islam is exactly where the current unrest in the world can be traced and with good 
reason.   

I found the next bit rather appropriate for our situation.  It states -  

Australia is more of a multiracial country that a multicultural one.   

Frankly, I do not think that anyone could argue with that statement.  The letter continues -  

As a young country we are still developing a unique Australian culture from the wonderfully diverse 
mix of people who have chosen to make this country their own.  However, as Australians developing a 
culture of our own we have a right and responsibility to filter out cultural practices which are 
unacceptable to a majority of Australians.  If this happens to include some Muslim practices, then so be 
it.   

No doubt the author would be locked up in the stocks if he expressed such sentiments were the Bill to be 
promulgated. 

Hon Kim Chance:  Why? 

Hon JOHN FISCHER:  He is clearly issuing comments that I think would be accepted by most people as being 
of a racial nature.   
Hon Kim Chance:  But that statement in itself is not racial vilification.  It’s a view.  The law will prohibit racial 
vilification, not free speech. 
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Hon JOHN FISCHER:  I accept what the minister is trying to say, but I do not think that he is being realistic.  
Lawyers will have a field day with this legislation.  It will come down to whether I as an individual feel that I 
have been racially abused.   
Hon Kim Chance:  That’s not the question; the question is whether it is likely to incite racial hatred. 
Hon Paddy Embry:  That’s a matter of opinion. 

Hon JOHN FISCHER:  Yes.  That becomes a matter of opinion.  We are on very dangerous ground here.   

Hon Kim Chance:  Suggesting some Islamic practices might be banned may be getting a little close, but it’s not 
vilification of anybody.  It is the Muslim religion, not a racial group.   

Hon JOHN FISCHER:  I agree with the minister, but I think this Bill will chuck it all into the washing machine 
and create some huge problems for us at a future stage.   

I have another example with a letter from Joe Campbell of North Beach published in The West Australian of 16 
September.  This example would bring the issue home to many people who now must be considered on the verge 
of being guilty of racial or religious vilification.  Mr Campbell wrote - 

The time for bleeding hearts is long over.  We’ve seen the unworkable hell that multicultralism has 
brought to civilised nations.   

Now the The West Australian’s resident resenter of those who make Australia the great nation it is (the 
Aussies), Hugh Mackay, is telling us . . . to forget Australia and concentrate on helping the Third World 
by, among other sentiments, exporting our body parts.   

I’ve a better idea, Hugh.  Why don’t you and all the other leftie lovers of Third-World and terrorist-
ridden nightmare nations export yourselves to those places permanently and stop trying to undermine 
those of us who are trying to make civilised, first-world lives for ourselves here in Australia?  

They are strong sentiments but they are regularly seen in letters to editors across this country.  If such comments 
run foul of the provisions in this Bill, I question how the provisions will apply to similar comments in 
newspapers published in other parts of Australia but sold here.  For example, how would the State prosecute a 
resident of South Australia who had a letter published in The Age, which is published in Melbourne but is also 
distributed in Western Australia?   

However, even the Government’s consultation paper indicates that there is no need for this Bill.  Page 37 
contains a summary, paragraph 2 of which states in part -  

While the RDA applies in WA, complaints of racial vilification have to be made to the HREOC - 

That is the Human Rights - 

Hon Giz Watson:  And Equal Opportunity Commission. 

Hon JOHN FISCHER:  I thank the member.  However, the commission does not have an office in Western 
Australia.  The paper continues - 

 Under the RDA, complaints not resolved through conciliation proceed to the Federal Magistrates Court, 
where cost considerations may disadvantage complainants.   

Four conclusions can be drawn from that statement.  First, there is no need for this Bill.  Second, there will be a 
duplication of services if the Bill proceeds.  Third, it would seem an attempt is being made to make the legal 
process free to those who feel they suffer racial or religious vilification.  Fourth, people will not be able to get 
help because no HREOC office can be found right here in Perth or in Kununurra or in Nyabing or in any other 
city or town in Western Australia. 

Hon Frank Hough:  Is there an office in Pingrup?  

Hon JOHN FISCHER:  I do not think there is an office in Pingrup either.  I have not been there for a while.  
Perhaps Hon Frank Hough can check it out next time he goes through.  The authors of the consultation paper, in 
my view, are living in a fairyland.  Of course, I should be careful in drawing these conclusions, because I might 
be singled out as being one who resorts to racial and religious vilification under the protection of parliamentary 
privilege.  It is likely that other members have also received many submissions from people concerned about the 
contents of this Bill, and the general direction being taken on racial discrimination by this Government and its 
resident do-gooders.  Once such submission came to me from Concerned Christians Growth Ministries.  
Basically, the well-reasoned and balanced submission strongly opposes the inclusion of religious vilification 
offences in the Bill, and I accept that that is the case.  I strongly suggest that some of the reasons raised by the 
Concerned Christians Growth Ministries to oppose the inclusion of religious vilification offences could also 
apply to racial vilification offences, particularly given that they are in many cases very similar or one and the 
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same.  Like Peter Alcock and Joe Campbell, Concerned Christians Growth Ministries, according to its 
submission, has -  

. . . become, deeply troubled by the rejection of traditional religious and cultural heritage activities and 
displays.  It is incredible that the majority of Australians, whether committed or nominally Christian, or 
of no religious persuasion, should have to accept the banning of nativity scenes at Christmas because it 
may offend some, especially Muslims.  Such actions and expressions of reverse religious and cultural 
discrimination are largely tolerated, and generally remain unopposed, in order to accommodate the 
views of minorities - often within minorities.   

Concerned Christians Growth Ministries advances numerous reasons for its opposition to the religious aspects, 
but some stand out.  The submission states, on page 8 - 

The Consultation Paper states that, ‘It is a measure of Western Australia’s maturity as a democratic 
society that we are able to debate matters where divergent views are held, and to create solutions that 
balance the right to hold personal views in our private lives with the right of all to exist without harm 
and discrimination.’ (Introduction, p.7) 

It could well be argued that this is a cynical comment that neither the Government nor the composers of 
the Consultation Paper, really believe.  If they truly believe it, why then do we have a Consultation 
Paper that tries to show in its remaining 30+ pages that we lack the maturity as a society to create 
balanced solutions to religious diversity and divergent views, and we need the introduction of ‘religious 
vilification’ legislation to ensure what we apparently are unable to do as a democratic society without 
such laws. 

The fact that such legislation is easily open to misuse and abuse is barely touched upon in the 
Consultation Paper  

. . . 

Teachers, lecturers, professors at schools, colleges, seminaries and universities could be in trouble if a 
student from any group, especially a religious minority, takes offence at any perceived criticism of 
either religious or cultural beliefs or practices;   

I am very much of the view that this is rather scary stuff, and I do not believe that it is the sort of thing that a 
normal Australian would want.  However, one thing which I had not considered previously but which was 
highlighted by the ministries’ submission is - 

Contrary to a presumption of innocence until proven guilty, discrimination and religious vilification 
laws lead to a person being assumed guilty until he can prove (at his expense) that he is innocent.  This 
is simply on the basis of individuals claiming that they have found the public comments, statements, 
published comments offensive, humiliating or a source of ridicule - even if others from the same 
religious - 

Or cultural - 

background have NOT been offended. 

I am not sure, I am afraid, that I totally agree with that view.  However, it seems to prove that what is known as 
Jess’s law - perhaps it would be better known as McGinty’s law - was only the first chink in the fabric of our 
society by turning on its head the basis of our legal system that a person is innocent until proven guilty.  
Therefore, one wonders, on that basis, exactly what the Gallop Government is up to and what it will come out 
with next.  As I have said, I believe this is extremely dangerous legislation.  However, there is no doubt that 
throughout the world legislative changes are being sought by minority groups who feel they have been 
discriminated against in one form or another; alternatively, political correctness has gone totally overboard.  
There is no doubt in my mind that this legislation is an example of a combination of the foregoing.  This again 
leads to the question of where we are headed and where we will end up if we support this type of legislation. 

There was a report in The West Australian of 25 October 2004 that a British council, following complaints from 
the local women’s rape and sexual abuse centre, would ban the traditional Punch and Judy puppet shows.  
Apparently there was concern about the number of whacks that Punch delivered to Judy.  The complaint 
apparently ignored the number of whacks that Judy delivered to Punch.  However, I guess that is probably 
irrelevant.  Nevertheless, the situation is ridiculous when legislation is introduced to deal with these types of 
issues.  It is not as though Australia has not already gone to some lengths to address the issue. 

In the edition of The West Australian of 1 November 2004, Geraldine Mellett indicated that a local authority in 
Victoria had taken it upon itself to change the rules of cricket matches played on grounds within its municipality 
because a ball sailing over the ground for six might injure someone.  Therefore, to prevent possible 
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compensation claims against the council, it has determined that there will be no such thing as a six in a game of 
cricket that is played within that municipality.  I believe these kinds of things are absolutely ludicrous, and they 
change the whole essence of Australian society and the way it should be.  This is just another example of where 
our society is headed.  I must say that this direction definitely appears to be aided and abetted by the Gallop 
Government, which cannot see any further in front of itself than the next election.  I am not sure whether the 
main opposition party will support this legislation.  However, it concerns me that the major parties will have 
their eyes on the forthcoming election, during which they do not want any chance of the ethnic voters being put 
offside.  Unfortunately, that is another example of something that we regularly see, when legislation is passed on 
the basis not of what is good for the State, but of what is good for a party’s prospects in the next election. 

People from many parts of the world have made their home in Australia, and I am aware that many people from 
Australia have emigrated elsewhere.  I am also aware that when we travel to foreign countries, we are subject to 
their laws and customs.  Just because we are Australians, it does not excuse us from prosecution under those 
laws.  Indeed, other countries do not change their laws to pander to us.  One good example is the current case of 
the girl caught by Indonesian officials with drugs in her boogie board bag.  This should also apply within 
Australia.  Why should we make changes to our laws to suit a few people who have immigrated to Australia by 
illegal or whatever means?  In this context, I fully support the maxim that when in Rome, one should do as the 
Romans do.   

I will summarise the major points concerning this legislation.  First, I believe that the Gallop Government is 
trying to rush through this legislation without having regard to the views of the majority of Western Australians.  
If it were otherwise, the Government would have waited for the submissions and checked them before putting 
this matter into legislation.  The Government claims to listen to people, but as I clearly stated at the beginning of 
my address, how on earth could the Government bring in this legislation prior to the consultation period being 
finished?  It is an absolute farce!   

Hon Frank Hough interjected.   

Hon JOHN FISCHER:  It has something to do with the election and with a desperate Government that is trying 
to get a few people on side.  Second, the Government is actively promoting a significant reduction in freedom of 
speech.  That is very un-Australian.  Third, the consultation paper admitted that there is no need for the proposed 
legislative amendments.  Fourth, only a minority of people are not prepared to “do as the Roman do”.  Fifth, it is 
rather sad that major parties have their eyes only on the election and are not prepared to put in place legislation 
that is beneficial to the constituents of Western Australia.  In fact, the religious aspect of this Bill was dropped.  
It was clearly stated by Mr McGinty that it was too hard.  In other words, the Government could not find a good 
news approach to it.   

Hon Frank Hough:  It may be a knee-jerk reaction.   

Hon JOHN FISCHER:  Yes.  The Government could not find a good news approach that would secure it the 
support of the constituency.   

I have made my view very clear.  I think that it is a view that is similar to the view held by many of my 
constituents.  Accordingly, I am unable to support this Bill.  I believe that this legislation was drawn up to fill up 
the books and to appease a small group of people prior to an election.  It is quite disgraceful.  I am certainly 
unable to support this Bill.   

HON GIZ WATSON (North Metropolitan) [2.47 pm]:  The Greens (WA) will support this Bill.  It is probably 
not the Bill that we would have preferred to debate, but I acknowledge that it is a step in the right direction.  
Indeed, the Greens were calling for these types of amendments long before the Government got its act together 
to introduce a Bill.   

I will start my comments with a general observation that might respond to some of the speeches that we have 
heard so far in this debate in this place; that is, on the broader contention of whether racism is a major issue in 
Australia or Western Australia.  I will start by referring to a paper entitled “Racism in Australia: findings of a 
survey on racist attitudes and experiences of racism”, which was produced by Kevin Dunn who is a lecturer in 
geography at the University of New South Wales.  The paper is dated February 2003.  The abstract states - 

This paper reports on research into the extent and distribution of intolerant attitudes in Australia, as well 
as data on the reported experience of racism. 

The data is largely drawn from Queensland and New South Wales; nevertheless, it is likely that similar findings 
would be reflected in Western Australia.  It goes on to state -  

The constructs of racism that were tested included: tolerance of cultural difference, perceptions on the 
extent of racism, tolerance of specific groups, ideology of nation, perceptions of Anglo-Celt cultural 
privilege, and racialism, including separatism and hierarchy.   
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On the experience of racism in institutional settings, at page 9 of his paper he states -  

Sixteen per cent of respondents reported having experienced racism within their workplace, and the 
reports for other institutional spheres were lesser.  This indicates that the experience of racism impacts 
upon almost one-in-five Australians.  The rates of racism experienced by Indigenous Australians were 
much higher (Workplace 29%; Education 36%; Housing 21%; Policing 23%), and also for those 
respondents who speak a language other than English (Workplace 36%; Education 30%; Housing 16%; 
Policing 16%).   

In his concluding comments he states -  

Extrapolating from these results almost a quarter of Australians experience everyday racisms.   

The reported rates of these racisms experienced by Indigenous Australians, those born overseas, and 
those who speak a LOTE are often double the non-indigenous, Australian-born and non-LOTE 
respondents.  Generally, those who spoke a Language Other than English at home, and Indigenous 
Australians, experienced much higher rates of all types of racism.  These findings support the anecdotal 
evidence collected by the HREOC’s ‘Consultations with Civil Society’ . . .   

It is interesting to note how the finding that almost a quarter of Australians experience racism corresponds with 
the comment made by the Premier in his second reading speech that in Western Australia a quarter of complaints 
made to the Equal Opportunity Commission are race based.  About 25 per cent of Australians experience racism 
on a daily basis and lodge complaints with the Equal Opportunity Commission.   

Next I will refer to a report that probably was the main impetus for my taking a more active role in the debate 
about racism and how we should respond.  Obviously the recent attacks on Chinese restaurants and other 
incidents were important impetuses to engage in this debate.  The Human Rights and Equal Opportunity 
Commission’s report entitled “Ismaع - Listen: National consultations on eliminating prejudice against Arab and 
Muslim Australians” made particularly disturbing reading.  The main author is Dr William Jonas, who is the 
Acting Race Discrimination Commissioner.  In the foreword he states -  

What we heard was often disturbing.  Participants identifiable as Arab or Muslim by their dress, 
language, name or appearance told of having been abused, threatened, spat on, assailed with eggs, 
bottles, cans and rocks, punched and even bitten.  Drivers have been run off the road and pedestrians 
run down on footpaths and in car parks.  People reported being fired from their jobs or refused 
employment or promotion because of their race or religion.  Children have been bullied in school yards.  
Women have been stalked, abused and assaulted in shopping centres.  Private homes, places of worship 
and schools were vandalised and burned.  ‘Terrorist’ ‘Dirty Arab’ ‘Murderer’ ‘Bloody Muslim’ 
‘Raghead’ ‘Bin-Laden’ ‘Illegal immigrant’ ‘Black c..t’ are just some of the labels and profanities that 
we were told have been used against Arabs and Muslims in public places.  Arab and Muslim 
Australians were told to ‘Go back to your own country’, even those whose families have been in 
Australia for many generations.  Perhaps more troubling than the nature and intensity of discrimination 
and vilification is the impact such incidents had on participants.  Many Arab and Muslim Australians 
said they were feeling isolated and fearful.  ‘I don’t feel like I belong here anymore’ was a common 
sentiment.   

Yet not all participants - 

Hon Frank Hough interjected. 

Hon GIZ WATSON:  I will just move on to a further point in the foreword -  

Ensuring that both Arab and Muslim Australians have adequate legal protection from discrimination 
and vilification is also vital.  Currently, there is no federal law which - 

This report obviously looks at the federal jurisdiction in particular, but it is worth noting that the consultation 
included extensive interviews with Western Australian community members of Arab or Muslim background.  It 
continues -  

Currently, there is no federal law which makes discrimination or vilification on the basis of religion 
unlawful and only piecemeal coverage of religious discrimination and vilification across the states and 
territories.  A federal law would ensure there is a national ‘safety net’ protecting everyone around the 
country from religious discrimination and vilification.  

That is one of the recommendations contained in this report.  It continues -  

The need for action is urgent.  In the current environment of fear and suspicion fostered by terrorism 
and the ‘war on terror’, our multicultural values of social equity and respect for diversity are at risk of 
diminishing. As one consultation participant cautioned,  
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the Australia which was the kind of society everyone would want to live in is slipping away 
from us … The ‘fair go’ motto we always believed in has been replaced with the ‘fear go’ … 
When fear is embraced, we all cling to what we have and society is tilted in a direction where 
the majority rules without the slightest regard or respect for the rest of society. 

We need to confront the fears and uncertainties that have become part of our everyday lives post-
September 11 and guard against prejudice and intolerance, not just towards Arab and Muslim 
Australians, but also against other culturally and linguistically diverse communities.  Increased hostility 
towards particular groups produces a dynamic of exclusion that encompasses a range of vulnerable 
groups - attacking the very principle of respect for diversity has an alarming ripple effect.  

Having referred to this report and having heard the acting commissioner speak, and also after speaking to a 
significant number of members of the Muslim community from Perth who attended that launch, it seems to me 
that in the current climate - it is still true now - we are very unlikely to see any action to amend legislation at a 
federal level given that we are currently being governed by the most conservative Government this country has 
ever seen, the racial attitude of which is, quite frankly, appalling.  Therefore, the second best option is to 
encourage the State Government to act and amend state legislation not only dealing with racial vilification 
aspects in the Criminal Code, but also adopting comprehensive legislation similar to that which already exists in 
Victoria in the Racial and Religious Tolerance Act 2001.  That sort of model is best put forward as a green paper 
for public debate.  I refer to that approach because the title is about racial and religious tolerance.  One of the 
advantages of such a comprehensive Act is that it allows the inclusion of the principles we wish to attain.  The 
Act expresses the objectives of racial tolerance.  However, today we are dealing with an amendment to the 
Criminal Code, which goes some way towards addressing its current inability to deal adequately with racial 
vilification. 

I want to refer to the effects of vilification.  The Human Rights and Equal Opportunity Commission report goes 
into that in some detail with a lot of personal stories.  In order to understand the impact of vilification, it is 
important to delve into this subject more deeply than what is presented in the popular Press about these matters 
and actually hear some of the stories that people have to tell about their own experiences to do with vilification.  
I will quote from part of the report prepared for the Attorney General prior to the introduction of the 
Government’s gay and lesbian reform legislation, which was subsequently passed by this Parliament.  It refers to 
homosexual vilification but it has the same effect.  It states - 

Essentially, there are two sorts of injury caused by hate propaganda.  First, there is harm done to 
members of the target group.  It is indisputable that the emotional damage caused by words may be of 
grave psychological and social consequences . . . Words and writings that wilfully promote hatred can 
constitute a serious attack on persons . . . these persons are humiliated and degraded . . . A second 
harmful effect of hate propaganda which is of pressing and substantial concern is its influence upon 
society at large . . . Individuals can be persuaded to believe almost anything if information or ideas are 
communicated using the right technique and in the rights circumstances . . . The threat to the self 
dignity of target group members is thus matched by the possibility that prejudice will gain some 
credence, with the attendant result of discrimination and perhaps even violence against minority groups 
. . .  

That was part of a judgment from the Supreme Court of Canada that was footnoted in the report. 

Having been particularly concerned about the increase in racist attacks and vilification post-September 11, the 
question for me is whether a legislative response is the best way to deal with this matter.  I acknowledge there is 
concern and caution about legislative responses.  It is fair to say that the Greens (WA) look to other alternatives 
to address social ills before we recommend using legislation.  However, I believe we need both in this case.  The 
existing provisions in the Criminal Code have not been able to be used since they were enacted in 1992.  In the 
various incidents of racist attacks, such as fire bombings and graffiti, the police have brought charges of arson or 
criminal damage.  The police have argued that those charges have more substantial penalties and that it is easier 
to obtain a conviction using them.  That is arguable in the more extreme cases that involve criminal damage.  
However, offences still occur that do not involve criminal damage.  The Greens believe they should be dealt with 
by way of this amending Bill. 

It is important to realise how we have got to this point with this legislation.  I probably do not need to remind 
members that the genesis of this legislation was the attack on three Chinese restaurants in Perth earlier this year.  
On 6 August this year, The Australian carried an article stating that the crackdown on racist behaviour occurred 
after three Chinese restaurants were firebombed in February and daubed with swastikas.  During August racist 
graffiti was daubed on buildings, including Perth’s largest synagogue.  We all know that those attacks resulted in 
charges being laid and people being convicted.  The anger and distress in the community is totally reasonable 
and understandable.  The upsurge in racist behaviour created a climate that applied pressure to the Government.  
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When this Government came to power, it quite appropriately - it is something we agree with - established within 
the Department of the Premier and Cabinet the Anti-Racism Steering Committee, of which Dr Gallop is the 
chair.  The committee was established with a number of objectives, including the production of a consultation 
paper for public feedback and consideration of possible legislative change.  Some of the anger and frustration in 
the various ethnic community groups was properly directed through the Anti-Racism Steering Committee.  An 
article of 6 July in The West Australian refers to Mr Suresh Rajan, who is President of the Ethnic Community 
Council and is a member of that committee.  It reads - 

Dr Gallop demanded equal space in the council’s -  

That is the Ethnic Community Council - 

newsletter after Mr Rajan launched his attack in the March-April edition of Equity.   

“The anti-racism steering committee, . . . which comprises a broad range of community representatives, 
is currently undertaking an examination of current State laws to make unlawful discrimination on the 
basis of racial vilification . . .  

“A discussion paper on this matter will be released shortly for public comment.   

Remember this is July.  It continues - 

“Victims of racial vilification currently have redress under Commonwealth legislation that allows 
people to complain about racially offensive or abusive behaviour.   

Mr Suresh Rajan responded by describing the Government’s effort as “incredibly slow moving”.  The article 
continues - 

“The anti-racism steering committee hasn’t achieved anything in three and a half years it’s been there 
. . . and out of the anti-racism steering committee was born the multicultural charter . . . we want to see 
some concrete action, rather than another charter . . .  

He goes on to say that the council also wants action against religious vilification.  The article reads - 

“We have racial vilification laws here, we don’t have any religious vilification laws.  The problem with 
that is Islam is a religion.  So we can go and daub slogans against Islam and Muslims to our hearts’ 
content.  There are no religious vilification laws here.” 

He is quite correct.  There are clearly dangers in the legislative response.  I read with interest an article by Andre 
Malan in The West Australian of 20 July.  He often writes thoughtful pieces.  His argument was that if we are too 
hard in criminal sanctions against racists, there is a danger that it makes heroes of them.  I think there is some 
merit in that argument.  I guess it is a question of balance.  I am comfortable with the way in which this Bill 
strikes that balance.  This legislation will affect a very small number of people in this State.  Contrary to what 
other members have said, I do not think that this legislation will capture all sorts of people who are engaged in 
vigorous discourse.  It is aimed at prosecuting those who are inciting racial hatred.  I believe that this Bill gets 
that balance right. 

Among the responses is the question of leadership.  One of the positive aspects arising from racist attacks is that 
the community comes together to support people; for example, the Chinese community when Chinese restaurants 
were firebombed and the Jewish community when a synagogue was vandalised.  It is also important that we do 
not forget to address the issues of information and education.  It is essential that we have a well-funded 
antiracism campaign.  I think everyone would agree that that would be a win-win situation.  On some level, a 
legislative response such as this does not cost any money.  A public information and engagement campaign on 
the issue of racism would require some funding.  However, I think that would have a significant beneficial effect, 
particularly in schools, where the issues of racism and bullying are often combined and a lot of damage 
continues to be done.  I am not suggesting that schools and the Department of Education and Training are not 
doing anything about this matter.  However, they could be doing a lot more to specifically address racism.  The 
mere fact of just acknowledging that it exists is an important first step.   

Hon Ray Halligan made the point that we need to teach kids about racism.  The reality is that young kids are 
very tolerant.  They are not racist at all.  They learn most of those attitudes from their parents and from television 
and The West Australian and those sorts of places.  I suggest that perhaps we should turn that around so that we 
learn something from kids rather than vice versa.   

Hon John Fischer:  Can you name a country that is more racially tolerant than Australia?  

Hon GIZ WATSON:  I have too much to say to engage in an interjection.  I did not interject on the member.   
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I attended a number of the community forums that were organised to give people the opportunity to make 
suggestions about how to tackle racism in Western Australia.  The Ethnic Communities Council put on a couple 
of forums, as did the Equal Opportunity Commission.  I assisted in organising some forums in various suburbs to 
engage the community.  One of the things that came out of those forums was that the issue goes much deeper 
than just racism.  There was a lot of criticism of the police.  One issue that was raised consistently in the public 
meetings by a range of groups - Muslim, Chinese, Sikh, African or whatever - is that when people do make a 
complaint to the police that they have been vilified, their complaints are often not taken seriously.  Another 
problem is that because the police do not have a system of recording the extent of racist complaints, there is not a 
good statistical basis for understanding how many complaints are made.  It is a significant step for a person who 
is from a minority group and for whom English may be a second language to make a complaint to the police.  
Therefore, there was a great degree of concern, and to some degree cynicism, that the Government was really 
dinkum about this matter, because although one of the roles of the Police Service is supposedly to assist people 
who have been the victims of a racist attack, people felt that their issues were not being taken seriously.  That 
was significant feedback.  People were also very nervous about saying that sort of thing in a public forum, 
because the police were present and were basically telling people that they would help them and everything 
would be all right.  However, that was not what the majority of people were saying; that was not their 
experience.  It should be taken on notice that we need to do more in that area.   

Another issue arose out of those forums.  Although the government response is welcome in terms of its putting 
out a consultation paper saying that it will take the concerns of people seriously and produce a Bill to amend the 
Criminal Code, a number of people have said that it is interesting that perhaps push has finally come to shove 
because we are seeing attacks on the Jewish and Chinese communities, and the Government is worried about 
investments in China.  The indigenous community of Western Australia has experienced institutionalisation and 
ongoing racism for over 200 years; however, its complaints have not been enough to see racial vilification 
tackled in the way that we are now seeing it tackled.  I am not saying that we do not welcome the response, but it 
is interesting that perhaps who is being vilified determines how seriously the Government takes their concerns.   

It is very unfortunate - other members have said this - that we have this sort of muddling up of the processes.  
The Government indicated via its Anti-Racism Steering Committee that it would produce a consultation paper.  
However, it left it so late in the parliamentary term, and then introduced a Bill anyway.  I was encouraging it to 
introduce a Bill, so I am not complaining about that, but the Bill has overtaken the consultation process.  We 
now have 2 000 submissions that looked at the range of options with regard to this legislation, including civil 
remedies and amending the Criminal Code.  Many people are now wondering what was the point of being part of 
that consultation process if this legislation is going to deal with just a limited aspect of the matter.  I encourage 
the Government, assuming it gets re-elected, to make sure that that process is followed through just to keep faith 
with all those people who put in the time and the energy to go to the public meetings and prepare submissions in 
the hope that a holistic response would come about.  I am talking about other things like anti-racism campaigns - 

Hon John Fischer interjected. 

Hon GIZ WATSON:  I have mentioned the intransigence within that steering committee, and how the committee 
has taken so long to bring anything back before the public that it has been ineffective.  There is also a 
considerable disquiet and disappointment that has been expressed in the paper and publicly from a range of 
groups that this Bill does not deal with the issue of religious vilification.  I will quote from an article in The West 
Australian dated 16 November, which refers to one of the submissions to that public consultation process by the 
Australian Partnership of Ethnic and Religious Organisations.  The article starts by explaining what the 
organisation is about and states -   

The partnership promotes inter-ethnic and inter-faith acceptance.  It has a membership that includes 
representatives of the Federation of Ethnic Communities Councils of Australia, National Council of 
Churches, Australian Federation of Islamic Councils, Australian Arab Communities Council, Australian 
Council of Jewry, and the Baha’i, Buddhist, Sikh and Hindu communities.   

Its submission said Australians had the right to live securely and with respect, and that its members 
were profoundly disturbed by the outbreak of racist and religious slander and threats of violence in WA 
earlier this year.   

All political parties should support legislation to provide legal recourse for victims of both racial and 
religious vilification, it said.   

Legislation would also send a strong message that racism, bigotry and conduct designed to incite hatred, 
contempt or ridicule are unacceptable. 

The submission emphasised that any new laws should not cause people to be imprisoned for their 
thoughts and beliefs because the legislative models were focused on a person’s actual conduct.   
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Uniting Church social justice co-ordinator, Rosemary Hudson Miller, said yesterday it was very poor 
form for the Government to make a final decision on religious vilification laws without reading the 
submissions.   

“We spent time and energy putting forward reasoned arguments,” she said. 

She hoped the Government would launch a community education program. 

On this issue of political choice, the Greens (WA) are deeply disappointed that the Government has chosen to 
not include religious vilification in the Bill.  I sought advice from the Clerk on whether I could move an 
amendment to include the ground of religion in the Bill.  I have been informed that it is outside the scope of the 
Bill, therefore, I am unable to move an amendment.  However, I put on record that the Greens are deeply 
disappointed that the Government has not seen fit to include the ground of religion.  It is clear that the people of 
Western Australia who will be most affected by the failure to include religion are members of the Muslim 
community and the Sikhs.  Another member said that the issue for Muslims is that they are not a race and, 
therefore, will not be protected, unlike Jews who are regarded as a race and therefore covered under these 
provisions.   

Hon Kim Chance:  The race is actually Semitic.  Arabs are Semitic as are Jews. 

Hon GIZ WATSON:  I am just saying that is how the law is. 

Hon Kim Chance:  It would not cover a non-Arab Muslim though. 

Hon GIZ WATSON:  That is right; it would cover an Arab but not a non-Arab Muslim.  Some Muslims would 
be covered but others would not.  As we know, Muslims come from many countries.  There are approximately 
20 000 Muslims in Western Australia and 36 per cent of Australian Muslims are Australian born.  There has 
been a Muslim community in Western Australia for approximately 100 years, going right back to the camel train 
days of the Afghans.  We are, therefore, talking about a significant group in the community who feel deeply 
aggrieved that they have recently been the subject of the most obnoxious racial vilification.  That vilification is 
ongoing and, given the current global climate, no doubt will continue.  The Government is leaving them 
basically out in the cold by not including religion as a ground.  I understand the politics of it.  I understand that 
this legislation has come before Parliament prior to an election.  That is another criticism of the timing of this 
legislation: there is no time for a reasoned and sufficiently lengthy debate and public consultation process in the 
few months leading up to the election.  I remain critical of the Government.  It should have dealt with this issue 
way before we experienced the firebombing that caused the public outcry and eventually led to the Government 
getting on and bringing in some legislation.  The concern is that this legislation will entrench the feelings of 
those members of the community that they have been let down again.  I can tell the Government that that is what 
they feel and they will continue to feel it.  It is unfortunate that this has happened.  The legislation has been 
handled badly.  The Government has acceded to the demands of the more powerful Christian groups, the 
Catholics, Anglicans and other Christian church groups in particular, who have said that they do not want this 
debate.   

Hon Paddy Embry:  Be careful of what you are saying. 

Hon GIZ WATSON:  I was thinking about a guy who represents a particular Christian group who wrote me a 
letter about why the group opposed the Bill.  On the other hand, the Uniting Church has said that it believes 
religion should be included in the Bill.  There was a similar debate around the issue of lesbian and gay law 
reform in debate on the equal opportunity legislation.  There is an unwillingness to tackle the fact that religious 
organisations can continue to discriminate, and this legislation will continue that discrimination.  Entrenched 
power is basically what I am talking about.   

Hon Kim Chance:  It is fair to say that among religious groups there is a profound polarisation of this question of 
religious vilification.  Although it is good that we are having the debate, it will be probably necessary for that 
debate to continue for some years before we are ready to move into that kind of legislative protection, if at all.  

Hon GIZ WATSON:  I agree entirely.  That is why we should have this debate as soon as we can after the next 
election rather than during the super-heated political climate of a pre-election period.  I have listened to the 
views of friends in the Anglican, Catholic and Uniting Churches on the merits of this amendment.  They are 
fairly equally divided.  I am not saying it is not a tricky issue; I am expressing a view on behalf of the Greens, 
who believe that religion should be included in the legislation.  That view is supported by the Uniting Church.  
We are saying that a member of a Catholic Church could use these vilification laws and accuse a Muslim group 
of vilification, so it cuts both ways.  It is not as though we are seeking to bestow privileges on particular people.  
The legislation will provide for a criminal charge to be brought against people who vilify.  

Another issue that arose during community consultation is ignorance about existing rights and feelings of 
disempowerment within many of the ethnic groups.  That stems from how seriously they believe the police will 
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take their complaints.  They do not know what their existing rights are, although they know that the existing laws 
will not protect them from vilification.  

Much misinformation and many assertions are bandied about in the argument about balancing the need for free 
speech with the need to protect minority groups.  I have examined this Bill closely and, as I think I said at the 
outset, I am well aware that we in the Greens view a legislative response fairly cautiously.  On the other hand, 
the Bill provides the appropriate exceptions for engaging in genuine free speech.  The explanatory memorandum 
for this Bill states - 

. . .it is a defence to the strict liability offences relating to conduct likely to incite racial animosity or to 
racially harass that the conduct was engaged in reasonably and in good faith in relation to: 

an artistic work; 

any conduct engaged in for any genuine academic, artistic, religious, scientific or public 
interest purpose; or - 

That is a pretty broad area -   

in making or publishing a fair and accurate report or analysis of any event or matter of public 
interest.  

That covers the issue of the media and fair reporting.  

The other issue is that of where this legislation will apply and what is defined as “public”.  The explanatory 
memorandum reads - 

The principle of freedom of speech and expression is protected by applying only to conduct that does 
not occur in private, and by the insertion of defences to the strict liability offences.  In addition, the 
consent of the Director of Public Prosecutions is required for a prosecution under sections 77, 78, 79 
and 80, being those offences where the maximum penalty where intent can be established is 14 years, 
and their strict liability counterparts. 

We are not talking about interfering with private communications.   

I refer to what the second reading speech states about what is public discourse.  It reads -  

Any concerns along these lines are being addressed in three ways.   

That is, concerns about freedom of speech -  

First, the conduct in question is limited to that which occurs with the public, in public, or in sight or 
hearing of a public place.   

Indeed, the second reading speech makes some other good points.  It goes on -  

It is also important to recognise that freedom of speech is not an unlimited right.  Australia has an array 
of civil and criminal sanctions that regulate verbal and non-verbal forms of public expression, including 
laws relating to defamation, civil and criminal libel, obscenity and indecency, censorship, and 
restrictions on what may be sent through the mail.  

We already have laws that place restrictions on absolute freedom of expression.  That is a judgment within the 
community about where those restrictions should be set.  

The final point I want to make is that the other amendment that I was going move, which I have been informed is 
also outside the scope of the Bill, was to include vilification on the grounds of sexuality.  When we debated the 
gay and lesbian law reform legislation in this place, one recommendation of the ministerial committee that the 
Government did not choose to adopt was to make provision for vilification offences on the ground of sexuality.  
I do not have time to talk about that at length, but I ask members to familiarise themselves with chapter 5 of that 
ministerial report, which sets out some experiences.  It reads -  

A recent survey conducted in Perth found that over a quarter . . . of a sample of 1 035 gays in Perth had 
been abused or harassed in the last 12 months due to their sexual orientation.  When these findings are 
broken down by age, a significant portion (42.5%) of those who had been abused were under 25 years 
of age.   

Vilification of lesbians and gays is alive and well in Perth.  It is about time we tackled that issue and had a public 
debate about amending the Criminal Code to include those grounds.   

Debate adjourned, on motion by Hon Kim Chance (Leader of the House).   
 


